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Re:  Fond du Lac Band’s request for notice and opportunily to respond to
the recent issuance of the Clean Water Act § 401 Certification and
Permits required for operation of the propused NorthMet Mine to
ensure compliances with the Band’s downstream water guality
standards.

Dear Chief Konickson, Regional Administrator Stepp, Acting Director Holst,
Commissioner Stine and Commissioner Landwehr:
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This letier is in follow-up to the Band’s Octoher 31, 2018 letter notifying vour agencies that
pursuant {6 Section 401{a}{2} of the Clean Water Act notice must be given {o the Band as
well as the right to review the State’s Section 401 Certification so that the Band can
eomment, raise ebjections and/or vrge additional measures necessary to ensure that the
Preject will satisfy the Band’s downstream water guality standards. 33 U.S.C. § 1341{a)(2).
For your convenience, the October 31 letier is atiached,

On December 20, 2018, the Minnesota Pollution Control Agency (“MPUAY) issued its
Section 481 Certification. To date, the Band has pot been contacted by EPA, the Army
Corps or MPCA with respect the 401 Certification. As noted in the October 31 letter, the
Band’s staff has determined that the proposed Project will negatively impact water guality
of the 5t. Louis River where it enters the Fond du Lac Reservation. These impacts would
resull in a viclation of the Band’s water quality standards. The EPA must allow the Band
to review, comment and/or propose changes to the MPCA’s 481 Certification before it is
accepted. The Corps is alse obligated {o ensure that this is done before any final decision is
made on the Section 404 permit needed for this praject.

R

G

{siven the current government shutdown, the Band requests that the reguirement o
& 4 g
provide the Band with notice of the 401 Certification within 30 days of its issuance be

T

% extended and notice be provided as soon as the federal government reopens. 33 US.CL §
. 1341(2)(2). The Band will then have 60 days from the date of receiving notice to respond,

comment and/ovr propose changes {o ensure compliance with the Band’s downstream water
guality standards Jd. The Band reserves its right to take any and all steps necessary to
protects its interests even if EPA is unable, or not willing, to provide such notice or reach a
conclusion on whether the Project will affect the Band’s downstream waters.

o

o We look forward to your response as soon as the government reopens and welcome any .
§ further opportunities to discuss our concerns. Please also send a copy of vour response to .
25 ) &

eur Tribal Attorney, Sean Copeland.

Sincerely,

kevip R, Dupuis, Sr.
Chairman

R e

e¢. Sean Copeland, Tribal Attorney

T
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Chad Konickson

Chief, Regulatory Branch
U5, Army Corps of Engineers
St. Paul District

180 East 5th Strees, Swie 700
St Panl, MN 33101

Cathy Stepp

Regional Administrator
U.5. EPA Region §

77 West Jackson Beulevard
Chicago, 1L 60604

Linda Holst

Acting Director, Water Division
{18, EPA Begion 3

77 West Jackson Boulevard
Chicago, 1L 60604

John Line Stine

Commissioner, Minnesota Pollution Control Agency
520 Lafayette Road North, Box 45

St. Paul, MN 55155

Tom Landwehr

Commissioner, Minnesota Department of Natural Resources
300 Lafayette Road N, Box 45

St Paul, MM 55153

e:  Fond du Lac Band's request for notice of and apportunity to respond to
the pending CWA §401 Certification and Permits Required for Opsration
of the Proposed NorthMet Mine to ensure compliances with Fond du Lac
Band’s downstream water quality standards

Chief Konickson, Regional Admindstrator Stepp, Acting Director Holst,
Commissioner Stine and Commissioner Landwehr:

The Fond du Lac Band of Lake Superior Chippewa (the *Band”) submits
this letter to notify the U.8. Army Corps of Engineers, the U.8. Environmental
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Protection Agency, as well a5 the Minnesota Pollution Conirol Agency and the Minnesota
Department of Natural Rescurees, that no final decisions to approve permits for the proposed
Northet Mine (“the Project” or “PolyMet™) should be made unless such permits contain
conditions so that the Project will also comply with the Fond du Lac Band’s water quality
standards as required by § 401{a)(2} of the Clean Water Act, 33 LL.8.C. R1341(a)2). As
extensively discussed in the Band’s prior comments submitted in the course of the development
of the environmenial impact statement for this Project—and more recently on the draft permits—
and as confirmed by objective seientific studies and analysis, the proposed Projest will adversely
affect the quality of the Band’s jurisdictional waters downstream of the Project, so as {o likely
violate the Band's water quality standards ("W{S™).

Y

The Band formally requests that, as required by § 401(a¥2) of the Clean Water Act, the
Band be given notice of, and the right to review, the State’s gi‘f)pme& CWA S 4011}
certification, along with the terms and conditions of proposed state and federal permits, and have
an opportunity to comment on, raise objections, or urge additional measures as necessary t“
ensure the Project Wﬂ satisty the Band’s WS, Buch measures include, gs warranted and
provided by CWA § 401(a)(2), seeking 2 public hearing in this matter to provide for the
development ot appmpmte permit conditions to ensure compliance with our water quality
TEC T emaents.”

Further, should the State make decisions appraving permits and certifyving that the Project
will not violate State WIS withowt including conditions that also ensure compliance with the
Band's WS, the Band reserves ils right to request mediation with the State over the
unreasonable effects resulting from conflicts between the Minnesota and Tribal WQS for the Bt
Louis River. 40 CFR. § 131.7.

In support, the Band states as follows:

The Band is a federally recognized Indian tribe and a member band of the Minnesota
Chippewa Tribe. The Band holds and occupies the Fond du Lac Reservation, established as the
Band’s permanent home by the Treaty of LaPointe with the United States, Sept. 30, 1854, 10
Stat. 1109, The Reservation les in the 8t Louis River basin, directly downstream from the
Project, The Band provides governmental services 1o Band members and other gualifying
persons.  Among the Band’s government functions is protection of the environment. With

PMPCA advised the Band via email on October 25, 2018 that MPCA has transrodited revised draft air
. quality and water quality permits for the proposed Project to the EPA for EPA review. MPCA stated that
% these revised drafis are not final permits and that there will be no opportunity for the Band or anyone else
. to comment on them, MPCA further stated its position that the State's “40 Ieentification is not required to
be provided to EPA for a final review prior to MPCA making » decision on the certibeation,” MPCA’s
position on these issues, however, does not affect the ohhmizom of MPCA, the Corps, and EPA 10 ensure
that the Band is given notice of and an opportunity 1o comment on the State’s 401 certification and o
seek a hearing or mediation if the proposed state and federal permits fail to include vonditions that ensure
the Project will also meet the Band’s WQS,
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Mard to water quality, the Band has Treatment a5 a State status under the federal Clean Water
Act® for our Reservation waters. That is vital to the Band’s members, who vely on the
Reservation’s resources for subsistence, cultural, and religious purposes. To protect that interest,
the Band has issued WQS for waters within the Fond du Lac 'R::*: ervation, pursuant to its
delegated authority to regulate water quality under the CW A% The Band’s responsibilities
under the CWA to protect tribal waters include the inherent right to exercise our authority under
§ 401 to object to a proposed upstream discharge that would violate cur water quality standards.

The federal and state agencies involved in reviewing the proposed Project recognized the
Bared’s interest when they agreed to include the Band as a cooperating agency on the Project
during the environmental review process. In addition, EPA and the Corps recognized the need to
address the Band's downstream wate?r quality standards in connection with decisions on
permitting for the proposed Proj gt

The Band’s water quality staff has determined that the proposed Project will negatively
impact the water quality of the 8t. Louis River where it enters the Fond du Lac Reservation such
that it would result in a viclation of the Band's WQS, That determination, and the basis for it,
have been set out in our prior correspondence, comments, and objections submitted in the course
of the environmental review and development of draft permits for this Project. The best
available scientific evidence indicates that the Project’s discharges into surface water, wetlands,
and ground water that is hydrologically connected to surface water in the 3t Lows River Basin
will result in contaminants flowing into the Reservation via the 5t Louis River.

As a result of mining in the Mesabi Range, the reach of the St. Louis River downstream
from the Range and within the Fond du Lac Reservation is alveady impairmd and fails to meet the
Band's W08, The CWA precludes the Btate, the Corps and EPA from issuing permits or
certifications that would allow discharges that would contribute to the impairment of these
waters on the Fond du Lae Reservation. For that reason, any permits authorizing the Project
must include requirements that will protect the Band’s downstream waters and ensure
compliance with the Band’s WQS.

As a downstreamn water quality authority with a long-term comprehensive water quality
monitoring program in place, the Band knows that existing mines upstream of the Reservation
are polluting reservation waters today. Owr ﬁndzms are entirely consistent with scientific studies
done, and conclusions reached, by the State.” That research, as further confinmed by other

* See 33 1L8.C. § 1377(e): 40 CFR § 131.8 (Requirements for Indian Tribes 1o administer a water quality
standards program); see afso Revised Interpretation of Clean Waier Act Tribal Provision, 81 Fed, Reg.
30,183 (May 16, 2016).

T See 33 USL § 1377e)

* See US, EPA conmments on the Complets Preliminary Draft Environmental Impact Statement (February
3, 2009% 1.8, EPA comments on the Draft Envirommental Impact Statement (February 18, 2010}, See
a]so Letter from Tamara Cameron, Army © -0Tps of Engineers,) to the Fond du Lac Band (Feb. 17, 2012).

*See, ¢.g., Michael Berndt & Travis Bavin, Minn. Dep’t of Natural Res., On the Cycling of Sulfur and
Mercury in the St Louis River Watershed, Mortheastern Minnesota: An Environmental and Matural Trust
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ohiective sclentific studies, shows that discharges from abandoned and active ming sites in the
Iron Range are still having an offcet in the downstream 5t Lows River basin to this day. This
includes discharges and accumulations of mumerous constituents of concern, among which are
selenium, bromide, and sulfate, which are negatively affecting the environment in the
Reservation, thereby impacting Band members” rights 1o fish and gather wild rice. All of this s
of deep voncern to the Band, We particularly deaw your attention 1o the effects of sulfate
discharges, which are a significant issug raised by the Project. Sulfste is being carried
downstream from currently operating mines, abandoned mine pits, and tailings basins in the
Mesabi Range all the way 1o the Reservation and into Lake Superior. The natural process by
which this sulfate is reduced to sulfide plays an important role inconverting naturally ocourring
mercury in water and river sediments to methylmercury (MeHg), MeHg 15 2 toxice form of
mercury that biosccumulates in fish, Thus, the presence of sulfate, carried downstream from
mining activity by rain gvents and other natural hydrological processes, resulis in elevated levels
of toxic MeHg in the fish in the 5t. Louis River within the Reservation.

Cur members rely on those fish for subsistence and cultural purposes. Consistent with
Otihwe diet and traditional Ufeways, fish consumption by Band members is considerably higher
than the consumption levels for the non-Native population. The Band’s WQS are set specifically
to protect Band members in light of this considerably higher fish consumption level, As we have
explained, mercury concentrations in the 8t. Louis River exceeded the Band's human health
chronie standard. This already intolerable situation cannot be allowed to worsen.

%
§

&

i

The same natural processes that cause existing mining in the Iron Range to affect the St
Lauis River on the Reservation will apply to the discharges from the Project into the 8t. Louis
River basin. The scientific evidence indicates that the anticipated sulfate and mercury discharges
from the Project into surface water, wetlands, and ground water that is hydrologically connected
10 surface water will further impalr the 5t. Louis River on the Reservation, in violation of §
303(d) of the CWA, and 1o the detriment of the health and safety of the Band's members and the
Reservation’s resources.

2

i

The Band has repeatediy raised these issues with the MPCA and MMNDMR, as well as the
Army Corps and EPA. This has been done in the Band’s substantive written comments o
MMDNR on the draft pernmit to mine, draft water approgriation permits, and draft dam safety
permif; to the MPCA on the draft NPDES/SDE permit, drall air permit, and draft §401
certification; and to the Corps, Forest Service, and EPA inour conuments on the Final EIS, as
well ag in our recent request for a supplemental EIS.

G

i

Fund Final Report {(Aug. 13, 2012) (unpublished Final Report); Michael Bemdt & Travis Bavin, Minn,
Dep't of Natural Res,, Sulfate and Mercury Chemistey of the St Louis River in Northeastern Minnesota:

A Report to the Minerals Coordinating Committee (Dec. 15, 2009 see also John Baeten, et al., 4 Spatic!
" Evulugtion of Historic Iron Mining Impacts on Curvent Impuived Waters in Luke Superior's Mesabi

Range {2017Y; John Baeten, et al., 4 Geoxpearial Approach to Uncovering the Hidden Waste Footprint of
Lake Superior's Mesabi fron Range, 3Exwactive Indus, & Soclety 1031 (2016).
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For example, In our comments on the 2009 draft EIS, the Band noted s concern ghout
the Project’s “potential for further degradation of our most important on-reservation fishery, the
St Louis River. Any additional releases of mercury, or loadings of sulfate that enhance
downstream methylation of mercury and bicaccumulation in fish, is an unacceptable violation of
our water quality standards authority.” In the supplemental draft EIS (“SDEIS™), the co-lead
agencies took the position that the Project would result in g net decrease in mercury loadings o
the 8¢, Louis River. However, as the Band explained in detatled comments on the 8DEIS,
submitted on February 3, 2010, and again in detailed comments on the Final EIS, submitted on
December 18, 2015, that view was fundamentally flawed, The conclusion was not supported by
data, failed to evaluate other scientifically documented factors that affect mercury methylation,
avoided addressing these issues by modeling, and instead relied on incomplete mercury mass
balance and general literature studies—some of which were misinterpreted—among other flaws.®

The flaws are compounded by other deficiencies. As the Band summarized in its
comments and objections to MPCA’s draft § 401 certification for the Project, there ave ample
reasons to expect that the Project will violate tribal WQS—for instance, MPUA has not required
a sufficient water quality monitoring systern at the Project site, and PolyMet has failed to provide
a sufficient analysis of the Project’s mercury sources to nearby water resources and wetlands that
would rebut the Band’s evidence of likely violations. Although these issues could be properly
evaluated through correctly developed and applied models and monitoring, to date, none of that
has been done. The objective scientific evidence shows that the Project will affect the Band’s
downstream water guality, The conclusions reached in the final EIS are flawed, and drafl
permits, to date, fail to ke sufficient measure to ensure that the Project avoids adverse impacts
to the Band’s waters.

Under the CWA, permits authorizing the Project must not contribude to the fmpairment of
waters that currently fail to meet the Band’s WS, Those penmits must protect the Band's
downstream water quality by providing sufficient treatment, contalnment, or mitigation of
discharges from the Projecl. We reilerate what we have said o owr numerous comments on these
permits about why the permits as cwrently proposed fail to mest these requirements, and how
they should be amended 1o mect the requirements of the CWAL

Moreover, under CWA § 401{a)2), the Fond du Lac Band is entitled to notice of the
State’s proposed CWA § 401 certification in connection with the propased permits for this
Project, so that the Band can evaluate the proposed discharge and notify the State, Corps, and
EPA of any objections and request a public hearing on the proposal, 33 UB.C § 1341{a)2),
Even if EPA is unable, or not presently willing, 1 reach a conclusion on whether the Project will
affect the Band’s downstream waters, the Band should nevertheless be provided notice of the

® The Band’s position was well-supported by an analysis done Dr. Brian Branfireun, an internationally
recognized expert in the fields of watershed hydrology, Mogeochemistry and the environmental oyeling of
mercury, who prepared a report regarding the mercury issues ratsed by this proposed Project. Brantireun,
B., BExpert Review of the NorthMet Mining Projest and Land Exchange Final Environmental hmpact
Staternent {December 2, 2015), prepared for P, Maceabes, Counsel/Advocacy Director for WaterLegacy,

VARG
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401 certification to allow the Band 1o address this matier — 35 EPA has done with r&gazci o other
CWA §401(2)(2) notices to downstream states in connection with other projects. Y The Band's
respongibilities under the CWA 1o protect tribal waters include the inherent vight 1o exercise
authority under § 401 to object 1o a proposed upsiream discharge that would violate our WS,
and so the Band will make such an vhjection and demand a hearing if the Administrator fails to
notify us of its determination.

Further, shounld the State make decisions approving permits and certifving that the Project
will not viclate State WOS withowt including conditions that also ensure compliance with the
Band's W(QB, the Band reserves its right to request mediation with the State over the
unreasonable effects resulting from conflicts between the Minnesota and Tribal WQ5S for the 5t
Louis River, 40 C.FK § 131.7. The Band has already attempted to resolve this confliet through
exlensive comments and communication to MPCA, MDNR, the Corps, and EPA. Under federal
regulations, the next proper step to address these unreasonable resulis is mediation,

The Band will continue to be involved in the permitting and certification process for the
Project, We intend to take any other legal actions necessary 10 ensure that any permits for the
Project protect the Band's downstream water quality, and its members and resources.

We would weleome any further opportunities to discuss fully our concerns and
recommendations for protecting Reservation waters from the adverse effects of the Project, and
how the proposed permits can be modified to protect Reservation waters and the health and
welfare of the Band’s members.

Sincerely,

ff »»:-»-\--,.Mw

w,/in - ‘s:\,& W%V.Av

?xwm“ﬁ Dupuis, Sr.
Chairman

7 See, e.g., EPA Region 3 Notifications dated March 13, 2018 to Indiana, Kentucky and Ulinois Pursuant
10 CWA 401{aX2) regarding 404 permit applivation for Mountaineer Natursl Gas Liguids Storage, LLCs
Powhatan Projeet in Monroe County Ohio (Noticed that EPA provided this notice although EPA had
“made no derrmination” on whether the projest would violate the WS of the downstream state).
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